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IN THE COURT OF THE CIVIL JUDGE, SONITPUR AT TEZPUR 
 
Present: N. Bhatta 

Civil Judge 
Sonitpur, Tezpur 
 

31st day of March, 2021 

MISC. (J) NO. 1/2020 
(Arising out of T.S. No.1/2020) 

 

(1) Mrs. Ankita Baruah 
Wife of Naba Baruah 
R/o – GNB Road, Silpukhuri 
PO- Chandmari  
Dist- Kamrup, Assam 
 

(2) Mr. Naba Kr Baruah 
Son of Late Lakhi Narayan Baruah 
R/o – GNB Road, Silpukhuri 
PO- Chandmari  
Dist- Kamrup, Assam 
              -- Petitioners     
    
-Vs.- 
 

 Sri Reba Kanta Keot Tamuli 
Son of Sri Rajani Kanta Keot Tamuli 
 R/o – B aroholia, Near Dr. S. Kalita‟s Chamber 
PO & PS- Tezpur  
Dist- Sontipur, Assam 

  
           -- Opposite party 

 
                Ld. Advocate appeared for the petitioners     : - Mr. S. K. Singh 
 
                Ld. Advocate appeared for the respondents    : -   Mr. Putul Borah 
 
 Date of hearing  : 23-03-2021 
 
 Date of order  : 31-03-2021          
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O R D E R 

1.    The instant Misc (J) case is registered upon the petition 

No.10/2020 filed by the plaintiffs/petitioners under Order 39 Rule 1 

and 2 read with Section 151 of CPC to prevent the Opp. Party from 

alienating any chunk of the property mentioned in the schedule of the 

plaint or from mortgaging or gifting or from creating any sort of right 

of any third party or from making any sort of construction over the 

same.  

2.  Perused the instant petition filed by the plaintiffs/petitioners. 

The plaintiffs/petitioners stated that the Opp. Party is the owner, 

possessor and pattadar of an area of land measuring 1 Katha 10 Lessa 

which is described in the schedule of the plaint. The 

plaintiffs/petitioners agreed to purchase the aforesaid land. Both 

parties negotiated and they settled the consideration for the land at 

Rs.21,50,000/- (Rupees Twenty One Lakhs Fifty Thousand) only. After 

that both parties entered into a written agreement for sale of the 

schedule land on 23-07-2013. The plaintiffs/petitioners paid 

Rs.4,25,000/- (Rupees Four Lakhs Twenty Five Thousand) only as 

advance against the sale consideration to the Opp. Party. After that  

the plaintiffs/petitioners again paid Rs.2,00,000/-, 3,00,000/-, 

Rs.75,000/- and Rs.5,00,000/- on different dates to the Opp. Party in 

cash and by cheques and accordingly Opp. Party received total 

advance amount of Rs.15,00,000/- (Rupees Fifteen Lakhs) only from 

the plaintiffs / petitioners on condition that he will execute the 

registered Sale Deed in favour of the plaintiffs/petitioners after 

obtaining necessary permission from the appropriate authority. 

However, the Opp. Party did not succeed in obtaining the sale 

permission and he decided to authorise the proforma defendant to 

perform the every task connected with the sale and purchase with the 

petitioners and others and the Opp. Party executed a registered 

General Power of Attorney in favour of the proforma defendant on 11-

11-2014. That the Opp. Party and his agent proforma defendant failed 
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to obtain the necessary permission for sale of the schedule land and 

they started avoiding the plaintiffs/petitioners. Finding no way out the 

plaintiffs/petitioners served pleader‟s notice dated 23-08-2016 upon 

the Opp. Party. Consequently, the Opp. Party failed to obtain 

permission of sale and therefore, the plaintiffs/petitioners lodged 

ejahar against the Opp. Party on 05-09-2016. After that one fresh 

agreement for sale dated 24-04-2017 executed between the petitioner 

no.1 and the opposite party conditioning that the opposite Party shall 

obtain necessary permission and execute registered Sale Deed in 

favour of the plaintiffs/petitioners within six months and further the 

Opp. Party agreed to provide damages to the plaintiffs/petitioners with 

refund of advance amount with interest @18% since July, 2013. It is 

further pleaded that the plaintiffs/petitioners came to know that on 

25-12-2019 that the Opp. Party has showed the land to some other 

customers for selling. Hence, the plaintiffs/petitioners have filed the 

instant petition for passing ad-interim injunction against the Opp. 

Party to prevent the Opp. Party from alienating the schedule land.  

3.  Against the instant petition, the Opp. Party has filed written 

objection denying the execution of the alleged agreement for sale of 

land with the plaintiffs/petitioners on 23-07-2013 and stated that he 

never received advance money for selling of the land. The opposite 

party further stated that he had executed one Deed of Agreement for 

sale dated 23-07-2017  with petitioners due to fear of arrest and it 

was not executed by him with free will. So, he prays to dismiss the 

instant petition. 

4. Heard argument from the learned counsel of both parties. Also 

perused the case record along with the injunction petition, the written 

objection against the petition and the other documents filed by the 

plaintiffs/petitioners.  

5. In the light of the pleadings of the parties to decide the injunction 

prayer filed under Order 39 Rule 1 and 2 read with Section 151 CPC, 

the followings are appears to be the points for determinations :     
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(i) Whether there is a prima-facie case in favour of the 

plaintiffs petitioners ?  

(ii) Whether balance of convenience is in favour of the 

plaintiffs petitioners ? 

(iii) Whether the plaintiffs petitioners are going to suffer 

irreparable injury/loss in the event of court not granted 

temporary injunction against the opposite party ?        

6. Order 39, Rule 1 (c) provides that “ temporary injunction may be 

granted where, in any suit, it is proved that the defendant threatens 

to dispossess the plaintiff or otherwise cause injury to the plaintiff in 

relation to any property in dispute in the suit, the court may by order 

grant a temporary injunction to restrain such act or make such other 

order for the purpose of staying and preventing or dispossessing the 

plaintiff or otherwise causing injury to the plaintiff in relation to any 

property in dispute in the suit as the court thinks fit until the disposal 

of the suit or until further orders”. 

7. It is settled law that relief for granting of temporary injunction is 

subject to the court‟s satisfying that : 

(1)  there is a serious disputed question to be tried in the suit 

and that an act, on the facts before the court, there is probability of 

being entitled to the relief asked for by the plaintiff/defendant; 

 (2) the court's interference is necessary to protect the party 

from the species of injury. In other words, irreparable injury or 

damage would ensue before the legal right would be established at 

trial; and  

(3) that the comparative hardship or mischief or inconvenience 

which is likely to occur from withholding the injunction will be greater 

than that would be likely to arise from granting it. 

  8. In the light above principles, let us see as to whether any of such 

grounds exist upon which the prayer of the petitioner may be allowed. 

So, to grant the order of temporary injunction, the following principles 

are laid down for consideration by the court while granting temporary 

injunction: 

09-03-2021 
Contd…  
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 Prima facie case 

 Balance of convenience and 

 Irreparable injury. 

9. The term „prima-facie case‟ is that the applicant must make out a 

prima facie case in support of rights claimed by him and the Court 

must be satisfied that there is bonafide dispute raised by one of the 

applicants that there is a „prima-facie case‟ to go for trial which needs 

to be decided merits and of the facts before the court, there is a 

probability of the applicant being entitled to the relief claimed by him 

that existence of prima-facie rights and infraction of such rights is a 

condition for temporary injunction.  

10. Now, coming to the instant case, on meticulous perusal of the 

pleadings on record, this court prima facie finds that the OPP Party  

executed an agreement on 23-07-2013 for selling of the schedule land 

in favour of the plaintiff/petitioner No.1. On the other hand, the OPP 

Party in his written objection has stated that he could not able to 

remember that the opposite party ever entered into an agreement for 

sale of the land with the petitioner on 23-07-2013 and never received 

advance money. The opposite party also admitted that he had 

executed one Deed of Agreement for sale dated 23-07-2017  with 

petitioners due to fear of arrest, it was not executed by him with free 

will.  So, this court opines that the plaintiffs petitioners have 

established a prima facie case for granting temporary injunction in 

their favour. 

11. Thus, again from the documents submitted by the 

plaintiffs/petitioners it appears that they had paid a considerable part 

of the sale consideration for sell of the schedule land to the opposite 

party. Hence, the balance of convenience also appears to be in favour 

of the plaintiffs/petitioners. Furthermore, at this stage, the opposite 

party sells/alienates the schedule land to any third person, then the 

petitioner will definitely prejudice and entire purpose of filing the suit 

and injunction become infructuous. Furthermore it will cause 
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irreparable loss to the plaintiffs/petitioners as they require the 

schedule land for specific purpose.     

12. In the light of discussion and decision above, this court finds that 

the petitioners have established the three golden principles for 

granting temporary injunction in his favour.  

13. Accordingly, the prayer of the plaintiffs/ petitioners is allowed.  

The opposite party is restrained from alienate the property in dispute 

by way of transfer, sale, mortgage etc. to and from creating any sort 

of right of any third party or making any sort of construction over the 

same. Accordingly, the ad-interim injunction granted on 03-01-2020 

by this court is become absolute.  

Misc.(J) is disposed of on contest.  

     

 
 

 

 

 

Dictated and corrected by me. 

 

 

 

 

 

 

(N. Bhatta) 

Civil Judge 

Sonitpur, Tezpur 

(N. Bhatta) 

Civil Judge 

Sonitpur, Tezpur 


